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Director, EED

Paul G. Dembling
General Covnsal - Paul G, Dembling

National Park Sexvice granting right of wsa and oceupency on
proparty under their land scquisition program. B-125035-0.M.

Meobers of your staff have requested our ogpinfon concerning the legal |°
asture of the right of use and ocrtupancy retainad by grantors under tha -"l
fand scquisition progrsm of the Watiooal Park Servies, (NPB), and concerning |
yether tha Covernmmmt is receiving a faiyr rate of retuxn on its investmeat
in these propertiess.

16 U.5.C, § l«pmith- in partinent part:

“"Thers is created in ths Depsrtment of the Interior
s service to ba called tha Naticual Park Sarvice which shall
be under the charge of a direector. The Secretary of the
Iaterier shall appoiat the director, and there shall also
be in said servige such suboxrdinate officers, clerks, and
snploysas as way ba sppropriated for by Congress. The
sarvice thus established shall promote and regulate the
use of the Federal areas knovn as naticnal parks, monumants,
sod reservations harveinafter specified, except such as are
vader the jurisdiction of ths Secretary of the Army, as pro-
vided by law, by such means and measures as conform to the
fundamamtal purpose of the said parks, montments, and reserva-
tions, vhich purpose is to conserva the scenery and tha
patural and historic cbjects and the wild 1life tharein and
to provids for the smjeyment of the same in such manpar and by
such means as will leave them unimpairaed for the enjoyesnt
of future generations.”

The sbove previaion provides the Secretary of the Interior wide discration
in the sdministration of parks, sonumants and reservaticns within the juris-
diction of MPS.

: Since the 1930's KPS, in the couxse of acquiring land within the

boundaries of national parks, has followsd the policy of paraitting owners

of {mproved single~family residential property of exarecising the option of
tetaining tha right of use and octupancy, usually for 25 ysars or the lifa of the
owner and spouse. Retention of the right of use and cceupancy 1s anthoriszed
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py several Acts of Congresa in the newer areag of the Hational Park

gysten. In areap where no statutory vight exists, aimilar rights have bean
administratively allowad., The National Park Service i{s of the opinfon that
this policy has greatly facilitatad its land acquisition program.

Since 1967 the Natienal Park Service has adminietratively set the
price of thagse ressrved rizhts for noncommercial (single family) resi-
Jential use and occupancy at 1 percent of the purchase price per year of
cetention, deducted from the purchase price. Tha NP5 policy of deducting
1 percent per year of reteation of the right of use and cccupancy is not
spplicable to commercisl, industrial, agricultural or sinilar incooe
peodueding property. The grantora are responsible for utilitics, wainteaance,
{nsursace, upkesp of the premiscs and subject to the reatriction that said
yrenises be used only for residential purpoees. Moreover, the graators are
ifable for any property taxes leviad an thelr retained estate.

With respect to the question concerning the legal nature of the right
of uss and occupsancy, that right arlees from the dead of sale In which the
grantor conveys to the Government s fee simple %n the resl property, retaining
s life astate or an estate for a tera of yaars (usually 20 or 25 years).
Consequently, the Governuent ohtaina a fee simple subject to & 1ifa eatate
or a term of yesres. The retained right of use and occcupancy is a legal
interegt in real property reserved by the granter vhen his property ias con-
veyed to the Governnsnt. The occypant is not a lessee, but rather the
ovner of an estate in real pruparty of specifiad durstion, and subject to
the limitations apecified in the deed creating the reservatioa.

The next question railsed is whether the fee charged by NFS for use and
occupancy reprasents a fair rate of return on the Coveramsnt's investment.
A related igsuae 18 vhetlher the method of waluation {s consistemt with
generally accepted practices. The concern partsining to an equitabls xate
of return on the Government's funds derives frowm the fact that the fee has
rasained the same eince 1967 despite the signifieant change in econcmie
conditions. Morsover, preliminary investigation has indicated that many of
the owmers who have retained use and occupmmey in Yoscmita Natlousl Park
are renting their residences for $35-40 daily.

NPS balievas that the arvangement for scquisition of {nholdings has
proven to be of 4 considershle advantage hoth to tha property ovmer and the
Government. Tha praperty owner is not disrupted by the land acquisition pro-
f*am aud tha Government, through the NP3, 1s enabled to acquire proparty
without having £o undertake costly condemmation procesdings, See Fub, L.

Ho. 91-646, Tire Uniform Relocstion Assistance and Real Property Acquisition
Policien ActVof 1970.
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N?S has provided 1o Poliey Meworandum MC-65 (Revisad), February 1,
1974, 1in part as follows:

"k & & Tongth of & 1{fe astate should be calculated
by use of the actuary table published by the Depart-
went of Health, Education, and Walfaxe & & %,

L] ® * * *

"It hae been administratively determined for conveniemce

of calculation that a 1,00 percent [formula] will be used
Thus, if the term of retained use is 25 years, 25 percent
of estimated narket value should be withheld from payment
to ths landowner for title to the estate purchased 1o his

property.

a » ] [ ] ]

"4 4 & The 1.00 parcent formula does not apply vhere minor
reatrictiona or no restrictioas are imposed on the retained
uss aud it continnes unimproved as befores acquisition #* & &.°
(Exphasis {n original.)

Sinces the ratention of the right of use and occupancy is provided
for in a number of Acts, it 1s useful to examine apecific statutes in
order to determine how the Congresa has by legislation dealt with the
problem of the asquisition of inholdings in the netional parks.

The statute establishing the Redwood National Park (16 U.S.C. § ?9ar/
et seq. (1970) provides ae follows:

"The Secratary is authorized to acquire lands aad
interegts in land within the boundaries of the Radwood
National Park sand, in addition thereto, aot more than
ten acres outside of those boundaries for an adminis-
trativa site or sites. Such acquisition may be by
donation, purchage with appropriated or donated fumds,
exchange, or othervise, but lands and interests in land
ownad by the State of Californis may be acquired only
by donation." 16 U.S.C., § 79c(a).}”

Sectiom 79d(a)V£! title 16 provides the owmer of improved property
acquirad in order to establigh Redwood Hatinmal Park the option of a right
of use and occupancy for noncommercial residential purposes either for a
definite tern of not more than 25 years or for a term ending at the death
of the owner or his spouse, whichever is later. Under these eircumstances,
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tha Seeratary is to pay the grantor the fair market vslue of the

property on tha data of acquisition nimus the fair market value of the
retained right. This section also provides that the right of use and
occupancy is subject to termination by the Sacrstary upon the Seerstary's
deterrination that it 1s hoing exercised in s ocanmer inconsistent with
the purposes of tha Act, and upon tandsr to the ovmar of the fair market
value of the unexpired term. See S. Rep. ¥o. 641, 90ch Cong., lat Sess.
25 (1967).

The term “improved property” is defined by gection 79d{b)}/ in the
following manner:

“& % # a detached, aoncormercial residantial dweliing,
the construction of vhich was begun bafore October 9, 1967,
togsther with aep much of the land on whieh the dvalling {s
situated, the safd land being in tha same ownership as the
dvelling, as the Secratary shall designate to be reasonably
vecessary for the anjoynant of the dvellfng for the scle pur—
pose of noncommercial rasidentisl use, tesethar with any
structuras accaasory to the dwelling which are sfituated on
the land so designsted.”

The sbove definition of fuproved proparty as a reaidential dwelling, the
construction of vhich was bagun before October 9, 1967, suggests that the
peculiar eircumstances of each individual park may fully support and
account for tallorad and divergant statutory traatment.

The statute areating the Cape Cod National Saashore {16 U,5.C. § 45% L/
at seq.) authorizes ratentiom Ly granters of the right of uss and occupancy
on inproved concommercial property for 4 term of 25 years or 1ifa, and
also provides the Secretary with the authority to teyrminate the right wheo
in his judgment, any use occurs which "% % & 44 i any menner opposed to
or inconsistent with #* # #' zening regulations adepted in sccordance with
standards set by the Seeretaxry. Section 459b-3{a) (6)\/provides that a
right of uss and ogcupauscy shall run with the land and may be freely
transfarred and asaigusd. The Senate Raport on this H41l stated in perti-
nsnt part: & & £ Jy thia provision the right of oumers to rent out their
henas for the summer 1s essured * » &, 3, Rep. Wo. 428, 87th Cong.,
1st Sess. 25 (1961).

Section #5%—3(6)%!:!1:1&3 improved property as, Y#:* # 53 detached
one-family dwalling the construction of which was begun before September 1,
1959 &# & &, The Sepate Neport which sceompenisd the bill, stated in
part: ’
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“It 18 the intention of the bill that a private home

which im vented from time to time, or for the summer seasoma

hut on a private, rather than a publicly commercial basis,

shall bec considered as 'improved property’' as defined in

this subsection.” S. Rep. Mo. 428, supra, at 26.
Section h59b-3(u)(7)¢;tates that where a right of use and occupancy 13
retained, "* * & the compensation paid by the Secretary for the property
shall not exceed the fair market value of the property on the date of
its acquisition by the Secratary, lesa the fair market value on such date
of the said right retained.”

As the above indicates, congressional intent with respect to at least
two recently created nstional parke has baen that the owmer of a retained
right of use and occupancy should Le paid no more than the fair market value
of the property on the date of its acquisition less the fair market value
of the right retained, and that when that right interferes with the pur-
pose of the Aet, the Secretary may tcrxminate it. There ia, however, no
definttion of 'fair market value." Even under the astatctea, 1t remains
{n the discretion of NPS to deteruine what ls fair market value.

Whether the Govermment is receiving a fair rate of return is not a
question of law, What constitutes a fair rate nust be decided based on
all the surrounding facts and circumstances, It may be that & rate would
be so dispropertionate to the Government's investment as to constitute,
in effact, an unlawful waste or digposal of Government property, but
on the evidence nov before us we find no basis to conclude that the
1 percent rate used by NPS is go unfavorable to the Government as to
congtitute such an sbuse of discretion hy that agency. TYou are, of
courge, free to recommend as @ result of your audit investications, that
¥PS could drive a harder bargain and thus achieve a rore favorable rate
of returm.

Ry the same token, we camot decide, as a matter of law, whether
the method of valuation is consiatent with zenerally accepted practices
Bor can we establish what practices are genarally sccepted, Moreover,
ve are not aware of any legal requirement that it be conmsistentr with
genarally sccepted practicea. From a legal standpoint, PS wmay use
whatevar method of wvaluation 1t chooszes, in tha asbsence of any raquire-
ment of law to the contrary, so long as tihe method 1s not go arbitrary
or unreasonable as to result in an unwarranted dissipation of Government

praperty..
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In this connection, it wuat be kent in miod that the purpose of
the grant of use and occupancy is the - aquitable trastment of howe-
ovners as well as faclliteting acquisition by NPEZ of ths fnholdinge.
These purroses are uot necagssrily consistent with achfevement by the
Governmant of the maximm rste of return on its imvestment., GAO eannot
criticize NPS for failing teo achisve the msximum rate of return in the
Opportunity FPurchase prograx {f the objectivas of the prograx are being
achieved asven though the result ie¢ inconsistent with maxinization of
rate of raturn,

The fair market value of the inholdings and of the right of use
and occupancy canaot uecesczarily be compared diractly to the fair
market valus of the same proparty on the opea markat. The owner's only
alternative to selling his property to NP3 may bs to hkave it coodesmed:
The owner caanot sell it on the opan nmarket alnce potaentisl buyers would
be aware of tha possibility of condaapation. Sintlarly, it 1e diffieultc
to avaluate the vight of use and oceupancy in terns of = warkel, when
as a practical matrter ¥P2 will scrant speh a right ocaly to the cwmer of
the property at the time of its acquisition by RPS. In such circumstances,
HPS has great adeinistrative lititode {u detarmining vhst constitutes
fair narket value.

¥P$S contsmds, in this connection, that {f L1t were to charge sub-
stastislly mors for ths right of use and occupancy, owners sf property
night very well rafuse to sall at all, forcing NP® to rmeort  to con-
demation procesadings whigh might ultixstely b2 meye expensive to the
Goverament. This sugpesta that the fair market value of the retsined
right of use and occupancy is linked clesely to tie fair prhet value of
the satate purchased by HFS. That ie, 1t 22y nol be realistic te cecpare
the value of the tretained right of uvse snd occupeney with the valus of
a right of use and ocecupancy as deterwined batween a bhuyer and seller
vith no other dealings. PS5 makes this point, edlicuely, in peinting
out thet a right of use and occupency for 20 yecars ot & $33,0300 gropercy
wvould be worth 87,000 using the one parceat formulaz, vharcas it would
be wvoreh $27,490, 1f ecomouted bamed on the potential net yesrly rental
value of ths right. ¥%PS notes thet it is unlikely that the horacunar
vould sall his property willingly 1f tha retsined right were cowguted
in tha lstter mamner. The point {s¢ that, looking st tha trausectiouns
realistically, the relatively low zoat of tha ratained right is pare of
the consideration for tha property owner to eater willingly into the
transaction at all. Ta that gerge, it doas not meem unvreesonzble for ¥P3
Lo srgue that the cost of the retaiaed right decs represent fair inariet
value, %e note iv this concection: that N¥S, in its Aupust 1974 uemorandum
on its policias am tha ratsired right, assarts that the logialative
committess of boti: Fouses which fcal with the vnat{onel rarks, are awsgre
of and approve the NP5 policy.
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agresment that the owner will use the retained right for "noncommercial
single-family residential purposes only, iveluding the right to rent or
legse the property as a single family residence * # #." Appgrently
isholdars at Yogemite are renting their homes through a local rental pool.
WPS takes the positiom, according to your staff, that this is rot a
cormercial use {n violation of that covenant.

He eannot say, 38 & patter of law, that the rentsls in Yosenlte
violate the covensnt. This would depend, at least im part, on the {ntent
of the parties, and the parties (NPS and the property cwmers) =may well
have contewmplated what may have been the continuation of an existing
practice of renting the properties for residential use. Arguably, the
rentals do not cross the line from ‘'residential” to "commercial” use, as
those terms are used in the covenants.

As poiunted out above, the right of the owners te rent cheir property
for mubstantial use under a right of uae and eccupancy is, iIn the case
of the Cape Cod Hational Ssashors, ssnctioned by atatute, yet that statute
allows the right of use and eceupancy only for "noncommercial’ property.
It does not appmar in the record whethar NPS was aware of and took inte
sccount, when nagotiating the purchases and grants of the right of use
and occupancy, the practice of rentals at Yos¢mite. The Cape GCod statute
suggests that the Congress would favor allowing holdera of a right of use
and occupancy t# rent out their provperties, aund that it does not comasider
rentals tecessarily to be g "commercial'' uae.,

Tou way conglude that NPS should, if it 1is not doing so, take intec
account the income-producing use of a property when computiog fair market
value for purposes of negotiating an opportunity purchase with vetaiued
right of use and occupancy. But without furtber informsticn concerning
prior practices and the intent of the parties, it appears that, ags in the
Capa Cod sibeation, the restriotion to noncomsercial use of the retained
right does not necessarily prevent rentals of such property to be con-
sidered comsistent with residantial use,




